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TESTING THE SCORES: TITLE VI CHALLENGES TO 
INITIAL ELIGIBILITY RULES 

by STEPHANIE M. GREENE* 

I. INTRODUCTION 

The National Collegiate Athletic Association (NCAA) is a private 
organization that sets rules and regulations for the athletic programs 
of some 1200 public and private universities and colleges throughout 
the country. To maintain equality of competition as well as integrity in 
intercollegiate competition, the NCAA, through its members, has 
established numerous eligibility requirements for student-athlete 
participation in NCAA competition. In response to widespread criticism 
that college athletic programs accepted young men and women for their 
athletic ability without sufficient concern for their potential to complete 
the academic requirements of the institution, the NCAA established 
academic eligibility requirements. In connection with the controversy 
over initial-eligibility requirements, Graham Spanier, Chair of the 
NCAA's Division I Board of Directors, stated "[t]hey played out their 
sports until the realities of the classroom pulled them up short, and 
then, too often, they were cast out with neither an education nor 
prospects for the future."1 The exploitation of student-athletes, both real 
and perceived, prompted the NCAA, through its members, to pass rules 
that required more stringent review of the student's academic potential. 

* Assistant Professor, Carroll School of Management, Boston College. 
1 "Comments from Graham P. Spanier, Chair, NCAA Division I Board of Directors, 

Press Conference Re Cureton v. NCAA," NCAA Press Release, March 31. 1999 



Among the requirements designed to prevent abuse of admissions 
standards regarding student-athletes are rules that govern whether a 
student is eligible to compete during his/her freshman year and whether 
the student is eligible for athletically related financial aid during 
his/her freshman year. During the 1988-1989 academic year, an NCAA 
rule, known as Proposition 48, became effective for students seeking to 
participate in Division I athletics, the most competitive level of 
intercollegiate athletics.2 Proposition 48 required students or prospec
tive students to achieve a minimum grade point average in eleven 
academic core courses ("Core GPA") and a minimum score on one of the 
two nationally recognized standardized college entrance exams, the 
Scholastic Aptitude Test ("SAT") or the American College Testing 
Assessment ("ACT").3 Proposition 16, a successor to Proposition 48, 
became effective during the 1996-1997 academic year.4 Revising the 
requirements of Proposition 48, Proposition 16 established an Initial 
Eligibility Index that uses a sliding scale involving both Core GPA and 
SAT scores to determine eligibility for opportunities during freshman 
year.5 Under Proposition 16, students with a higher Core GPA need not 
score as high on the standardized tests as a student with a lower Core 
GPA. Students with a Core GPA of 2.500 and above need a minimum 
SAT score of 820 or an ACT score of 68, while students with a Core GPA 
of 2.000 need a minimum SAT score of 1010 or an ACT score of 86.6 

Proposition 16, and its predecessor Proposition 48, attempt to balance 
the institution's freedom to recruit student-athletes with the goal of 
maintaining some equality in academic requirements for student-
athletes. The requirements gained some notoriety when athletes were 
recruited by colleges but were not offered admission because they failed 
to meet NCAA standards. In Cureton v. NCAA,7 African-American 
student-athletes challenged the initial eligibility requirements of 
Proposition 16, claiming that the rule has an unjustified discriminatory 
effect on African-American student-athletes.8 The minimum cut-off 
score for the standardized tests is the offensive component of Proposi
tion 16, according to its challengers.9 The challenge is not based on 
claims that the tests are racially biased but rather that African-
American students are denied opportunities because a greater propor-

2 See NCAA DIVISION I MANUAL §14.3. 
3 Id. 
4 See NCAA 1997-98 NCAA DIVISION I MANUAL § 14.3. 
5 See id, §14.3.1.1.1. 
6 Id. 
7 Cureton v. NCAA, 198 F.3d 107 (3rd Cir. 1999). 
8Id. 
9 Id. at 111. 



tion of African-American applicants fail to satisfy the s tandardized test 
score requirements.1 0 

II. CURETONV.NCAA 

In March of 1999, the District Court for the Eas te rn District of 
Pennsylvania held tha t the NCAA could not require s tudent-athletes to 
achieve a min imum standardized tes t score to be eligible for participa
tion in Division I intercollegiate athletics or to be eligible for athletic 
financial aid during freshman year. 1 1The District Court concluded tha t 
Proposition 16 violated Title VI of the Civil Rights Act of 196412 and the 
regulations promulgated thereunder because it has an unjustified 
disparate impact on African-Americans.13 The District Court granted 
summary judgment for the plaintiffs, enjoining the NCAA from denying 
freshman eligibility s ta tus to s tudents based on s tandardized tes t 
scores.14 The Court of Appeals for the Third Circuit reversed the 
District Court's decision, holding tha t the NCAA is not subject to 
disparate impact analysis under Title VI.15 The Court of Appeals held 
t ha t the implementing rules and regulations of Title VI extend only to 
programs tha t directly receive federal financial assistance.16 As an 
indirect recipient of federal funds, the NCAA is subject to claims of 
discriminatory t rea tment but not to claims of disparate impact.17 

Opinion of the District Court 

In Cureton v. NCAA, four African-American student-athletes , who 
met all eligibility requirements except the SAT cutoff score, contended 
tha t Proposition 16 violates Title VI.18 They claimed tha t African-
Americans seeking Division I eligibility have a greater statistical 
likelihood of not achieving the minimum score and, consequently, are 
denied various opportunities.19 The cutoff score operates in such a way 
tha t African-Americans are "denied the opportunity to compete in 
intercollegiate athletics during their freshman year at Division I 
schools, denied admission to Division I schools, denied athletic scholar-

10 Cureton v. NCAA, 37 F.Supp.2d 687, 698 (E.D. Pa. 1999). 
11Id. 
12 42 U.S.C.§2000d (1994). 
13 Cureton v. NCAA, 37 F.Supp.2d at 715. 
14 Id. 
15 Cureton v. NCAA, 198 F.3d 107, 114-17 (1999). 
16 Id. at 115. 
17 Id. at 115-16. 
18 Cureton v. NCAA, 37 F.Supp.2d 687,689. Plaintiff Tae Kwan Cureton, an African-

American student-athlete, was a member of his high school track team and ranked 27 in 
a class of 305 students; plaintiff Leatrice Shaw, also a member of her high school track 
team, ranked 5th in a class of 305 and was a member of the National Honor Society. Id. 

19 Id. 



ships by Division I schools (or provided with less athletically related 
financial aid), and/or denied recruiting opportunities by Division I 
schools (or provided with fewer recruiting opportunities)."20 

According to the District Court, Proposition 16 violates Title VI of the 
Civil Rights Act of 1964, which provides: "No person in the United 
States shall, on the grounds of race, color or national origin, be excluded 
from participation in, or be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal 
financial assistance."21 While the prohibition against race-based 
discrimination is clear, courts have had a much more difficult time 
determining what constitutes "a program or activity receiving Federal 
financial assistance."22 Because Title IX prohibits gender-based 
discrimination in substantially the same terms that Title VI uses to 
prohibit discrimination based on race, courts look to cases analyzing 
Title VI and Title IX interchangeably.23 The Cureton Court looked to 
the Supreme Court's decision in NCAA v. Smith which involved a Title 
IX issue similar to the Title VI issue it had to decide.24 In NCAA v. 
Smith, the Supreme Court held that the NCAA is not a recipient of 
federal financial assistance for purposes of Title DC.25 But the Supreme 
Court's opinion was limited to the one theory of Title DC coverage 
proposed by the plaintiff. In NCAA v. Smith, the plaintiff argued that 
the NCAA is a recipient of federal funds for Title IX purposes because 
it receives membership dues from colleges and universities which are 
federally funded institutions.26 The Supreme Court disagreed, holding 
that the NCAA is not a recipient of federal funds for purposes of Title 
DC because the federal funds in question are not "earmarked" for dues 
payments.27 Although the NCAA might benefit indirectly from the 

20 Id. "Cureton alleged that several NCAA Division I schools recruited him before he 
obtained his non-qualifying score on the SAT, but that after he took the SAT a lesser 
number of Division I schools recruited him and such institutions denied him admission 
and/or athletic financial aid." (He enrolled in a Division III school). Id. 

21 42 U.S.C.§2000d. 
22 See, e.g. Grove City College v. Bell, 465 U.S. 555 (1984); United States Dep't of 

Transp. v. Paralyzed Veterans of Am.,477U.S. 597(1986); NCAA v. Smith, 119S.Ct. 924 
(1999). 

23 See Cannon v. University of Chicago, 441 U.S. 677 (1979). "Title DC was patterned 
after Title VI of the Civil Rights Act of 1964. Except for the substitution of the word 'sex' 
in Title DC to replace the words 'race, color, or national origin' in Title VI, the two statutes 
use identical language to describe the benefited class... .The drafters of Title DC explicitly 
assumed that it would be interpreted and applied as Title VI had been during the 
preceding eight years." Id. at 694-96. 

24 Cureton v. NCAA, 37 F.Supp.2d 687 at 689. The Supreme Court decided Smith v. 
NCAA while the Cureton was under consideration by the District Court. See id. 

25 Smith v. NCAA, 119 S.Ct. 924, 927 (1999). 
26 Id. at 928. 
27 Id. at 929. 



receipt of such funds, the Supreme Court had decided in previous 
decisions tha t an indirect beneficiary is not a recipient of federal 
financial assistance.28 Although this theory of Title IX coverage was 
unsuccessful, the Supreme Court specifically reserved judgment on two 
alternative theories of coverage in NCAA v. Smith: first, t ha t the NCAA 
directly and indirectly receives federal financial funds through the 
National Youth Sports Program it administers and second, t h a t the 
member insti tutions ceded controlling authority over a federally funded 
program to the NCAA.29 

These theories were successfully argued to the District Court in the 
Cureton case. First , the District Court held tha t the NCAA is subject 
to Title VI because of its relationship with the National Youth Sports 
Program ("NYSF').30 The NYSP which runs summer camps and 
programs for disadvantaged inner city children receives federal aid from 
the Depar tment of Health and Human Services.31 According to the 
District Court, the relationship between the NYSP and the NCAA is 
sufficient to bring the NCAA within the reach of Title VI.32 The District 
Court was convinced tha t the NCAA had significant control over the 
NYSP, so t ha t the NYSP's uncontested receipt of federal funds made the 
NCAA an indirect recipient for Title VI purposes. The Court concluded, 
"as the NCAA is deemed a recipient of federal funds under this theory, 
all of its operations, including its promulgation of initial eligibility rules, 
are covered by Title VI."33 

The second theory on which the District Court held the NCAA subject 
to Title VI coverage involved its relationship with NCAA member 
insti tutions and its control over its members. The Court held, 
"[w]hether characterized as a 'delegation' or an 'assignment ' of 'con
trolling authority, ' 'regulation,' or 'supervision,' Plaintiffs have 
established on this record tha t the member colleges and universities 
have granted to the NCAA the authori ty to promulgate rules affecting 
intercollegiate athletics t ha t the members are obligated to abide by and 
enforce. Under these facts, the NCAA comes sufficiently wi thin the 
scope of Title VI irrespective of its receipt of federal funds."34 

Having established tha t the NCAA is subject to Title VI, the District 
Court considered whether Proposition 16 has a racially disproportionate 
effect on African-American student-athletes. The Cureton Court 

28 Id. See United States Dep't of Transp. v. Paralyzed Veterans of Am., 477 U.S. 597 
(1986). 

29 119 S.Ct. 924 at 930. 
30 Cureton v. NCAA, 37 F.Supp.2d 687, 694 (1999). 
31 Id. 
32 Id. 
33 Id. 
34 Id. at 696. 



followed the test enunciated in Title VII employment cases alleging 
disparate impact.35 According to the test, the plaintiff bears the initial 
burden of establishing tha t a facially neutra l practice has resulted in 
racial disparity. The burden then shifts to the defendant to establish 
a "legitimate nondiscriminatory justification" for the challenged 
practice. If the defendant succeeds in establishing such a justification, 
the plaintiff mus t prove tha t the defendant has an equally effective, less 
discriminatory means of achieving its goal or t h a t the defendant's 
proffered justification is a mere pretext for discrimination.36 

The District Court in Cureton concluded tha t the plaintiffs estab
lished & prima facie case based on statistical evidence t ha t Proposition 
16 operates so t ha t African-Americans are selected at a ra te dispropor
tionately lower t h a n whites.37 The statistical evidence t ha t so per
suaded the Court was provided by reports of the NCAA itself. In a 
memorandum to Division I members, the NCAA observed: 

African-American and low-income student-athletes have been 
disproportionately impacted by Proposition 16 standards. Of those 
African-American student athletes appearing on a Division I Institu
tion Request List submitted to the NCAA Initial Eligibility Clearing
house, 26.6 percent did not meet Proposition 16 standards in 1996 and 
21.4 percent did not qualify in 1997 (compared to 6.4 percent of white 
student-athletes in 1996 and 4.2 percent in 1997).38 

The memorandum stated further the single largest reason for not 
meeting Proposition 16 s tandards was a failure to meet the minimum 
standardized test score, for both African-American and low-income 
s tudent athletes.3 9 In addition to NCAA reports, the Court also cited a 
report by the United States Department of Education which showed 
tha t "only 67.4% of African-American college-bound s tudent-a thle tes 
cleared the test score hurdle as compared to 91 .1% of white college-
bound student-athletes."4 0 The District Court rejected the NCAA's 
argument t ha t the disproportionate impact a t issue is the opportunity 
to obtain a college degree not the opportunity to participate in freshman 
athletics.41 Contending tha t the ul t imate goal of Proposition 16 is to 

35 Id. at 696-97. The District Court cited several Title VII cases decided by the 
Supreme Court. Griggs v. Duke Power Co., 401 U.S. 424 (1971);Watson v. Fort Worth 
Bank and Trust, 487 U.S. 977 (1988)(0'Connor, J., plurality opinion); Wards Cove 
Packing Co. v. Atonio, 490 U.S. 642 (1989). 

36 See id. 
37 Cureton v. NCAA, 37 F.Supp.2d 687, 700-01. 
38 Id. at 698, citing NCAA Division I Academics/Eligibility/Compliance Cabinet 

Subcommittee on Initial-Eligibility Issues Mem., July 27, 1998. 
39 Id. 
40 Cureton v. NCAA 37 F.Supp.2d 687 at 699. 
41 Id. at 699. 



raise the African-American student-athlete graduation rate, the NCAA 
argued that the initial eligibility rules do not have a disparate impact 
on African-American student-athletes because they create more 
opportunities to graduate those athletes who meet the eligibility 
standards.42 Such reasoning is faulty, according to the District Court, 
because it focuses only on those student-athletes who meet the 
requirements and does not address the impact on student-athletes who 
are denied admission or athletic opportunities.43 

Once the plaintiffs had shown a disparate impact, the burden 
shifted to the defendant NCAA to prove that the challenged rule is 
justified because of a legitimate educational necessity. According to the 
NCAA, Proposition 16 serves two legitimate educational goals: (1) 
raising student-athlete graduation rates, and (2) closing the gap 
between black and white student-athlete graduation rates.44 Recogniz
ing that the NCAA has played "a historic role in the preservation and 
encouragement of intercollegiate amateur athletics," the District Court 
concluded that the NCAA's goal of improving the graduation rate of 
student-athletes is legitimate.45 "As the surrogate of the colleges and 
universities in Division I, the NCAA is properly setting academic 
standards for student athletes in hopes of improving the rate at which 
they graduate."46 The District Court further recognized the legitimacy 
of the goal in light of its purpose to curb abuses both perceived and real 
of exploitation of student-athletes.47 The NCAA's second justification, 
closing the black-white graduation gap, however, is not a legitimate 
educational goal, according to the District Court.48 The Court found no 
evidence to support the NCAA's contention that this gap-closing was an 
objective intended by Proposition 16. Furthermore, the District Court 
found that the articulation of such a "race-based goal" undermines the 
position that Proposition 16 is a "facially neutral selection rule."49 

Although the District Court recognized Proposition 16's legitimate 
goal of raising student-athlete graduation rates, the Court held that the 
NCAA failed to show a manifest relationship between the use of the 
particular cutoff score (SAT 820/ACT 68) and its legitimate goal of 
raising student-athlete graduation rates.50 The Court questioned the 
validity of the SAT or any particular cutoff score as a mechanism for 

42 Id. 
43 Id. at 699-700. 
44 Id. at 701. 
46 Id.,citing NCAA v. Board of Regents of Univ. of Okla., 468 U.S. 85,88 (1984). 
46 Cureton v. NCAA, 37 F.Supp.2d 687 at 703. 
47 Id. at 704. 
48 Id. at 704-05. 
49 Id. at 705-06. 
50 Id. at 712. 



raising student-athlete graduation rates.5 1 Furthermore, the Court 
noted tha t the NCAA failed to show tha t the particular cutoff score was 
chosen in any meaningful way.52 In short, the District Court found tha t 
any analysis of how SAT scores impact graduat ion ra tes of s tudent-
athletes is inconclusive and, therefore, the manifest relationship 
requirement is not satisfied.53 

The District Court was also persuaded tha t the NCAA could use an 
equally effective al ternative to Proposition 16 tha t would result in less 
racial disproportionality while still serving the goal of raising student-
athlete graduation rates.5 4 Again, the District Court used the NCAA as 
a source, referring to alternative models the NCAA had proposed.55 

Although some of these models yielded a lower s tudent-athlete 
graduation ra te t han tha t achieved under Proposition 16, all of the 
models yielded a ra te higher than tha t existing prior to the adoption of 
Proposition 16.56 

The District Court held tha t the plaintiffs had sustained their 
burden of proving tha t Proposition 16 has a disparate impact on 
African-American student-athletes.5 7 Although the NCAA's goal of 
graduat ing more student-athletes is a justifiable educational necessity, 
the NCAA failed to prove a manifest relationship between the discrimi
natory practice and the legitimate goal.58 Fur thermore, the District 
Court believed tha t there was evidence tha t less racially disproportion
ate alternatives existed.59 Concluding tha t Proposition 16 has the effect 
of illegal discrimination prohibited by Title VI, the Court issued an 
order permanent ly enjoining the NCAA from continued operation and 
implementation of Proposition 16.60 

Opinion of the Third Circuit Court of Appeals 

The Court of Appeals for the Third Circuit stayed the injunction, 
allowing Proposition 16 to continue in effect, pending appeal of the 
case.61 On appeal, the Court held tha t the NCAA is not subject to Title 
VI on a claim of disparate impact because the regulations under which 
the suit was brought are "program specific" and apply only to direct 

51 Id. at 708. 
52 Id. at 710. 
53 Id. at 712. 
54 Id. at 713-14. 
55 Id. 
56 Id. 
57 Id. at 700-01. 
58 Id. at 712. 
59 Id. at 714. 
60 Id. at 715. 
61 Cureton v. NCAA, No.99-1222 (3d Cir. Mar.30,1999). 



recipients of federal financial aid.62 The Court stated that Title VI 
applies only to cases of intentional discrimination and that claims of 
disparate impact may be sustained only if the agency granting federal 
aid has expanded rules prohibiting conduct that has a discriminatory 
impact beyond the program directly receiving aid.63 The plaintiffs' 
disparate impact claim relies on Section 602 of Title VI which "autho
rizes and directs federal departments and agencies that extend federal 
financial assistance to particular programs or activities to issue rules 
and regulations to effectuate the provisions of [Title VI] ."64 Many federal 
agencies, including the Department of Health and Human Services and 
the Department of Education, have adopted regulations pursuant to the 
authorization of Section 602 of Title VI, prohibiting practices with a 
disparate impact.65 According to the Court's interpretation, however, 
these rules do not apply to the NCAA because it is not a direct recipient 
of federal funds.66 The NCAA is merely an indirect recipient of such 
funds by virtue of its relationship with the NYSP and only the recipi
ent's program is subject to Title VI and its agency regulations.67 Since 
the federal grant involved goes to the NYSP, only the NYSP's programs 
are subject to Title VI. 

The Third Circuit also rejected theories that would require NCAA 
compliance with Title VI based on the NCAA's relationship with its 
member institutions.68 Although the Court recognized that the member 
schools, both public and private, are subject to institution-wide 
coverage, the Court held that the relationship was insufficient to bring 
the NCAA within Title VI coverage.69 Rejecting the plaintiffs' argument 
that the NCAA should be subject to Title VI because the member 
schools have vested the NCAA with controlling authority over federally 
funded athletic programs, the Court of Appeals concluded that the 
NCAA does not control its members.70 The Court noted that the 
ultimate decisions about which freshmen will participate in athletics 
freshman year and which will receive athletic scholarships rest with the 
school.71 The Court noted that members who disagree with NCAA 

62Cureton v. NCAA, 198 F.3d 107, 114-16 (1999). 
63 Id. 
64 42 U.S.C. §2000d. 
65 45 C.F.R. §80.3 (1999) (U.S. Department of Education) and 34 C.F.R. §100.3 (1999) 

(Department of Health and Human Services). 
66 Cureton v. NCAA, 198 F.3d 107 at 114-16. 
67 Id. 
68 Id. at 116-18. 
69 Id. 
70 Id. at 117. 
71 Id. 



rules "have the option, albeit unpalatable, of risking sanctions or 
voluntarily withdrawing from the NCAA."72 

In addition to rejecting the "indirect recipient" theory and "ceding 
controlling authority" theories, the Third Circuit further noted that 
there is no contractual privity between the NCAA and the Department 
of Health and Human Services.73 Thus, the NCAA is not in a position 
to accept or reject federal funds based on compliance with federal 
antidiscrimination laws. 

III. ARE CLAIMS OF DISPARATE IMPACT PROGRAM-SPECIFIC? 

The Third Circuit Court of Appeals' decision in Cureton is surprising 
for several reasons: first, the Third Circuit had specifically recognized 
a claim of disparate impact under Title VI in Powell v. Ridge;74 second, 
the "program-specific" requirements it relies on from the Supreme 
Court's decision in Grove City College75 are questionable after Congress 
passed the Civil Rights Restoration Act of 1987; and third, the Court of 
Appeals misunderstands or does not give adequate weight to the "ceding 
controlling authority theory." 

The Third Circuit Court of Appeals recognized a disparate impact 
claim under Title VI in the educational context in Powell v. Ridge.76 The 
suit involved parents of school children, organizations, and local officials 
who alleged that the Commonwealth of Pennsylvania's practices in 
funding public education had a racially discriminatory impact, 
impairing the educational opportunities of children in certain districts.77 

The Commonwealth's funding system, according to the plaintiffs, 
awarded more treasury revenues to districts with a high proportion of 
white children than to districts with a high proportion of non-white 
children.78 This disparity was evident even where districts had similar 
levels of poverty, according to the complaint.79 The Third Circuit held 
that the plaintiffs had stated a valid claim of disparate impact under 
Title VI andits implementing regulations.80 ThePowell Court began its 
analysis by recognizing that although the Supreme Court has held that 
Title VI prohibits only intentional discrimination,81 it has also recog
nized that "actions having an unjustifiable disparate impact on 

72 Id. 
73Id. 
74 189 F.3d 387 (3d Cir.1999), cert, denied, 102 S.Ct. 579 (1999). 
75 465 U.S. 555 (1984). 
76 189 F.3d 387 (3d Cir. 1999). 
77 Id. 
78 Id. 
79 M a t 393-94. 
80 Id. 
81 Id. at 392. See Guardians Ass'n v. Civil Service Comm'n, 103 S.Ct. 3221 (1983). 



minorities [can] be redressed through agency regulations designed to 
implement the purposes of Title VI."82 The disparate impact claim in 
Powell, then, could rest on rules promulgated by the Department of 
Education covering disparate impact claims. The rule prohibits a 
funding recipient from "utilizing criteria or methods of administration 
which have the effect of subjecting individuals to discrimination because 
of their race, color or national origin."83 

With this history, the District Court in Cureton forged ahead with 
its disparate impact claim. But the District Court failed to assess some 
critical distinctions between the facts in Cureton and other Title VI 
disparate impact cases. The District Court stated that "[a]lthough the 
disparate impact theory was originally developed in cases involving 
employment discrimination, courts have subsequently applied the 
theory to claims brought pursuant to the regulations implementing 
Title VI."84 While the cases cited by the District Court support this 
statement, they do not necessarily stand for the proposition that 
regulations promulgated pursuant to Section 602 cover indirect 
recipients of federal financial assistance or apply on an institutionwide 
basis. 

In the cases cited by the District Court, the disparate impact claim 
was not complicated by receipt of funds through another program 
because only direct recipients of aid were involved. For example, in 
NAACP,85 the Court of Appeals for the Third Circuit held that plaintiffs 
in a Title VI case alleging discrimination in the application of federal 
funds in a facially neutral program need only establish disparate 
impact.86 The plaintiffs in this case claimed that the relocation of an 
inner city medical center to the suburbs would have a disparate impact 
on minority and handicapped patients because the new facility would 
be inaccessible to them.87 In this case, the defendant Medical Center 
was clearly a direct recipient of federal funds through Medicare and 
Medicaid.88 Similarly, in New York Urban League, Inc.89 the defendant 
New York City received federal aid directly from the Department of 

82 Powell v. Ridge, 189 F.3d 387, 398 (3d Cir. 1999), citing Alexander v. Choate, 105 
S.Ct. 712, 716 (1985). 

83 34 C.F.R. § 100.3(bX2). 
84 Cureton v. NCAA, 37 F.Supp. 687, 696-97 (E.D. Pa. 1999). 
8 5657 F.2d 1322 (3rd Cir. 1981). 
86 Id. at 1324. 
87 Id. 
88 Id. at 1329. The Court recognized the disparate impact claim but the plaintiffs did 

not prevail because the medical defendant adequately justified its relocation plan. Id.aA 
1326. 

89 71 F.3d 1031 (2d Cir. 1995). 



Transportation.90 The plaintiffs, minority riders of the New York City 
subway and bus system, claimed that minority riders bore a dispropor
tionately high share of the cost of operating the transportation system 
compared to white passengers. 91 The Court of Appeals for the Second 
Circuit recognized the disparate impact claim, because the Department 
of Transportation had promulgated rules pursuant to Section 602 that 
extended claims of discrimination to disparate impact claims and New 
York City was a direct recipient of federal aid.92 Neither NAACP nor 
New York Urban League involved extending disparate impact claims to 
indirect recipients of federal funds or to programs other than those 
receiving the federal funds. 

In Cureton, the Court of Appeal's opinion insists on a distinction 
between claims involving discriminatory treatment and disparate 
impact, a distinction the District Court failed to make. Courts agree 
that Title VI applies only to intentional discrimination and that claims 
of disparate impact are a result of agency rules promulgated pursuant 
to the authority delegated to the agencies through Section 602.93 While 
the regulations issued by many agencies clearly extend the prohibition 
against discrimination to include claims of disparate impact,94 the Court 
of Appeals concluded that the "regulations, like the statute, are 
program specific."95 

The District Court's assumption that Title VI and agency regula
tions cover indirect recipients of federal aid in disparate impact cases 
may not rely on sure precedent, but the Court of Appeal's reliance on 
the "program specific" requirements of Grove City College v. Bell is 
somewhat puzzling. In Grove City College, a private college maintained 
that it did not have to sign a Title DC Affirmation of Compliance sought 
by the Department of Education because it did not receive any federal 
funds and, therefore, was not subject to Title DC.96 The Supreme Court 
held that the college was subject to Title DC because it received federal 
funds in the form of student loans, Basic Educational Opportunity 
Grants ("BEOGs"),97 but that Title DC applied only to the college's 

90 Id. 
91 Id. at 1035. The court concluded that the plaintiffs were not entitled to an injunction 

because there was not enough evidence of disparate impact. 
92 Id. at 1036. 
93 See Powell v. Ridge, 189 F.3d 387, 393-94 (3d Cir.1999), cert, denied, 102 S.Ct. 579 

(1999); Alexander v. Choate, 469 U.S. 287 (1985) (interpreting the Supreme Court's 
opinion in Guardian's Assn. v. Civil Service Comm'n of New York City, 463 U.S. 582 
(1983). 

94 See e.g., 45 C.F.R. § 80.3 (Department of Health and Human Services) and34C.F.R. 
§ 100.3 (Department of Education). 

95 Cureton v. NCAA, 198 F.3d 107,115 (3d Cir. 1999). 
96 465 U.S. 555,559 (1984). 
97 Id. at 569-73. 



financial aid program because that specific program received the federal 
financial assistance in the form of BEOGs.98 

Following the Grove City College decision, Congress passed the Civil 
Rights Restoration Act of 1987, ("CRRA") which clearly states that both 
Title VI and Title IX are not program-specific but apply on an 
institutionwide basis.99 The CRRA states that any program or activity 
includes "all of the operations of. . . a college, university, or other post-
secondary institution, or a public system of higher education . . . any 
part of which is extended Federal financial assistance."100 

The CRRA's institutionwide coverage, does not, according to the 
Court of Appeals, apply to the regulations of federal agencies.101 

Although the CRRA modified the Supreme Court's program-specific 
analysis in Grove City College, making it clear that Title IX and Title VI 
encompass programs or activities of a recipient of federal financial 
assistance on an institutionwide basis, this coverage may be interpreted 
as including only claims of discriminatory treatment under Title IX or 
Title VI. According to the Court of Appeals, the CRRA's institutionwide 
coverage does not extend to the claims of disparate impact which are 
allowed by the agency regulations.102 The Court reasoned that 
congressional intent cannot be presumed to reach the agency 
regulations because Congress may not have contemplated subjecting 
"all aspects of an institution of higher education's activities to scrutiny" 
for disparate impact analysis.103 

The Court of Appeals' distinction between discriminatory treatment 
and disparate impact claims accounts for the seeming contradiction 
between its decision in Cureton and statements by the Supreme Court 
in NCAA v. Smith. In Smith, the Supreme Court stated, "if any part of 
the NCAA received federal assistance, all NCAA operations would be 
subject to Title DC."104 In Cureton, the Court of Appeals concluded, "even 
if the NCAA directly received the Federal financial assistance paid to 
the Fund our result would be the same."105 According to the Third 
Circuit Court of Appeals, program-specific analysis is still viable under 
Title VI regulations because neither the Department of Health and 
Human Services nor the Department of Education modified its 
regulations following the CRRA.106 The dissenting opinion in Cureton, 
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agreed with the majority's program-specific conclusion, stating, "[I]t 
may be that this regulatory anomaly is more the result of administra
tive inertia than studied decision making. However, the agencies ought 
not to assume that their regulations have been implicitly amended by 
the subsequent legislation."107 The Court of Appeals' decision stretches 
a reasonable interpretation of congressional intent. When Congress 
passed the CRRA, it indicated that it had never intended a program-
specific analysis of Title DC or Title VI. Therefore, there is no rational 
basis to conclude that Congress expected agency rides to be interpreted 
as program-specific. 

The Court of Appeals also relied on regulations regarding assur
ances of nondiscrimination to support its program-specific analysis. 
"The assurance required with respect to an institution of higher 
education . . . or any other institution . . . shall be applicable to the 
entire institution unless the applicant establishes ... that the institu
tion's practices in designated parts or programs of the institution will 
in no way affect its practices in the program of the institution for which 
Federal financial assistance is sought."108 Based on this provision, the 
Court of Appeals concluded that "it is obvious that a recipient of Federal 
financial assistance need not give an assurance of nondiscrimination 
with respect to programs in no way affecting the program."109 The 
regulation seems clear that the entire institution is covered unless the 
recipient shows why it should be otherwise. 

IV. HAVE MEMBERS CEDED CONTROLLING AUTORITY TO THE 
NCAA? 

The Court of Appeals' emphasis on the specific program involved in 
alleged discriminatory practices would seem to indicate more success for 
the plaintiffs' controlling authority theory. This theory is not tied to the 
receipt of aid but to discrimination in the athletic program which is 
clearly an important part of the educational programs of NCAA 
members. This theory maintains that the NCAA should be subject to 
antidiscrimination laws such as Title IX and Title VI because member 
institutions, which are subject to these requirements, have delegated 
authority to the NCAA. NCAA member institutions should not be 
allowed to escape Title VI or Title K scrutiny by delegating broad 
authority over education programs to the NCAA. 

Briefly addressing the question of whether the NCAA controls its 
members, the Court of Appeals misinterpreted the Supreme Court's 
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decision in NCAA v. Tarkanian.110 The Supreme Court's inquiry in 
Tarkanian was limited to whether the NCAA was a state actor for 
purposes of due process requirements.111 The Supreme Court's conclu
sion that the NCAA was not a state actor for purposes of that suit is not 
inconsistent with the theory that members have ceded controlling 
authority to the NCAA. The Court of Appeals cited the Supreme 
Court's conclusion in Tarkanian that the university had "delegated no 
power to the NCAA to take specific action against any university 
employee."112 This conclusion should not foreclose an inquiry into 
whether members have delegated authority to the NCAA to make rules 
and to take action regarding student-athlete eligibility. 

Several courts have employed the "controlling authority" theory in 
a manner similar to that advanced by the District Court in Cureton.113 

In Communities for Equity (CFE) v. Michigan High School Athletic 
Association (MHSAAj,114 the United States District Court for the 
Western District of Michigan, Southern Division held that an athletic 
association is subject to Title DC based on the theory that the member 
high schools, both public and private, have delegated controlling 
authority to the association.115 

In CFE v. MHSAA, CFE and parents of two female athletes brought 
suit against the state athletic association claiming gender discrimina
tion in violation of Title DC116 MHSAA receives most of its funds from 
gate receipts and there was no claim that the MHSAA was either a 
direct or indirect recipient of federal financial funds.117 The sole theory 
of Title K liability was the ceding control theory. The Court concluded 
that the MHSAA was subject to Title DC because local Michigan schools 
have 'ceded control' over interscholastic athletics to the MHSAA and 
because interscholastic athletic programs receive federal financial 
assistance, MHSAA has control over a federally funded activity and 
should be subject to Title DC.118 

In concluding that Title DC covers institutions with controlling 
authority, the Michigan Court based its decision on Cannon v. Univer-
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sity of Chicago,119 in which the Supreme Court first recognized an 
implied right of private action under Title IX.120 The Cannon decision 
was based on Congress' intent that Title IX avoid the use of federal 
funds for discriminatory purposes and provide protection for individuals 
against discriminatory practices.121 The Michigan Court held that an 
interpretation limiting Title IX coverage to recipients of federal funds 
would be at odds with the plain meaning and purpose of the statute.122 

According to the Michigan Court, Section 902 of Title IX does not limit 
the class of defendants to recipients of federal financial assistance; it 
prohibits discrimination under any education program or activity 
receiving Federal financial assistance.123 The Court rejected a 
formalistic approach to Title IX, stating that to allow recipients of 
federal funds to transfer controlling authority to another entity in order 
to avoid Title IX liability obviates the purpose and meaning of Title IX. 124 

The indicia for control noted by the Michigan Court are similar to 
those noted by the District Court in Cureton for the NCAA. Like the 
NCAA, the MHSAA has control over the state athletic program through 
its supervisory power of interscholastic athletics, its broad power to 
make rules influencing virtually every aspect of interscholastic athletes, 
and the agreement it exacts from members to be bound by its rules. 

The defendant MHSAA argued that control of interscholastic 
athletics was nondelegable and that control ultimately rested with local 
school boards which must formally ratify MHSAA rules.125 This 
argument is similar to that advanced by the NCAA which maintains 
that its members make the rules and retain control over their athletic 
programs. In response to the MHSAA's argument, the Michigan Court 
stated, "[w]hile the regulation of interscholastic athletics under 
Michigan state law is 'non-delegable,' the local school districts had 
delegated it."126 The MHSAA also argued that the association does not 
control its members because the MHSAA Handbook and Constitution 
stress the private, voluntary nature of the organization.127 The NCAA 
has made the same argument. 128The Michigan Court conceded that the 
Handbook and Constitution made such statements but that the 
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voluntary na ture of membership was suspect given the extensive rules 
and regulations requiring compliance.129 In dissenting from the Court 
of Appeals decision in Cureton, Judge McKee made this very point.130 

The NCAA constitution states tha t "control and responsibility for t he 
conduct of intercollegiate athletics shall be exercised by the insti tution 
itself. . . ."131 But such control is illusory because the constitution also 
provides: "It is the responsibility of each member institution to control 
its intercollegiate athletic program in compliance with the rules and 
regulations of the Association."132 

The Michigan Court candidly addresses the efforts t ha t 
organizations have made to avoid scrutiny under civil r ights laws and 
the potential impact tha t such evasion might have on student-athletes. 
The NCAA's relationship with its members and the impact NCAA 
regulations have on student-athletes should be so candidly assessed by 
the courts. In Michigan, every eligible high school in the s ta te is a 
member of the MHSAA.133 Without membership, there are no realistic 
options for non-members to compete in interscholastic athletics. 
Similarly, a Division I school cannot choose to opt out of NCAA 
membership because it disagrees with NCAA rules, without risking the 
demise of its athletic program. Because the schools, either high schools 
or insti tutions of higher education, don't have the power to change rules 
unilaterally, there is no meaningful choice. Either the schools can take 
a s tand against rules and risk sanctions including expulsion from 
membership or they can abide by the rules. Surely, this lack of 
meaningful choice i l lustrates the extent of control athletic associations 
such as the MHSAA and the NCAA have over their members. 

V. CONCLUSION 

When the District Court in Cureton found tha t Proposition 16 has 
a disparate impact on African-American student-athletes, the NCAA 
issued s ta tements indicating tha t it was considering al ternatives to 
Proposition 16.134 After the Third Circuit Court of Appeals entered 
summary judgment for the NCAA, Graham Spanier stated, "We are 
pleased to receive this ruling from the court. But as we have said all 
along, we will continue to review initial-eligibility rules, including the 
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test score cutoff."135 The plaintiffs have since filed an amended com
plaint alleging intentional discrimination.136 The new theory of liability 
must satisfy the "intent" requirement of a discriminatory treatment 
claim and, therefore, will focus on admissions by the NCAA that 
Proposition 16 is "race-based." The plaintiffs may be able to prove that 
the NCAA had knowledge that Proposition 16 had a greater effect on 
prospective African-American student-athletes, but such knowledge 
does not necessarily rise to the level of intentional discrimination. 

The NCAA's initial-eligibility rules have created tension between 
the association's goals of preventing exploitation of student-athletes and 
candidate's claims of discrimination. The NCAA might relieve that 
tension by modifying initial-eligibility requirements. The NCAA 
recently amended its rules to make "reasonable accommodations" for 
learning disabled students. Responding to pressure from both lawsuits 
and investigation by the Department of Justice, the NCAA agreed to 
comply voluntarily with the provisions of Title III of the Americans with 
Disabilities Act ("ADA").137 

NCAA initial eligibility rules allow all students to seek a full or 
partial waiver of requirements.138 Under such a review, the student's 
overall academic record may convince the Academics/ Eligibility/Com
pliance Cabinet that waiver of initial eligibility requirements is 
appropriate. A more frequent use of the waiver review might be an 
option for students who don't meet the minimum standardized test 
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score. In this way, the NCAA could maintain academic integrity and 
could leave its initial eligibility standards intact. The review, then, 
would apply only to students who meet all other qualifications except 
the standardized test score. Keeping the initial eligibility rule intact 
would minimize the number of reviews necessary because the Core GPA 
requirement would stand and a minimum standard test score would 
serve as a benchmark. Liberalizing the waiver process would allow the 
NCAA to maintain its academic standards while allowing students who 
have truly proved themselves in the classroom, such as the plaintiffs in 
Cureton, the opportunity to participate in Division I athletics during 
freshman year and to receive athletic aid. 


